Before the 1960s, the Southwest was the only region of the country where buyers could purchase Indian arts and crafts.' Prior to 1970, Indian arts and crafts were not held in high esteem by the American public. It was merely a tourist industry without much respect in the art world.
2 However, the 1970s ushered in a "boom" of demand for Indian arts and crafts.' Indian motifs and Southwest design became a dominant fixture in the American arts and crafts industry.
A Department of Commerce study conducted in 1985 concluded that the Indian arts and crafts industry had grown to a $400,000,000 to $800,000,000 industry in the United States in terms of annual gross sales.' Since 1985, the industry has surely grown even more to keep pace with the continued growth in demand. 24 According to the 1985 study, imported imitations of Indian arts and crafts siphon off ten to twenty percent of the sales from the genuine Indian arts and crafts market in the United States.' This translates to an estimated $40,000,000 to $80,000,000 being drained from the industry. The most prolific area of imitation is the counterfeiting of Indian jewelry.' The imitations undersell genuine Native American jewelry as much as fifty percent. Overall, the Indian arts and crafts industry has blossomed into a multi-million dollar industry, and a large portion of that industry is being taken away by cheap and fraudulent foreign imitations. 15 . Id. at 13. 16. Id. The art school in Santa Fe was known as "The Studio." Id. 17 . Id. 
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The Indian arts and crafts industry has evolved amid many different policies of the federal government towards Native Americans. These governmental policies have shaped the development of this important industry. The Indian arts and crafts industry has some significant problems in the area of vendors counterfeiting and misrepresenting goods as Indian-produced. Some policy of regulation, either from within the tribes or from the federal government of the United States, is necessary to halt the abuses which have occurred and continue to occur in the industry.
B. History of Regulation
The first area governing the Indian arts and crafts industry involves regulations from within the industry itself. One illustrative example of this type of internal regulation comes from the Indian Arts and Crafts Association. This association was created in 1974 with the purpose of enhancing the image of the Indian arts and crafts industry.' This association is described as a "vigilante committee" 29 because the regulation comes from private citizens.
The Indian Arts and Crafts Association has adopted a code of ethics and provides for arts and crafts sellers to join the organization." The Association promotes honesty on the part of the sellers and in turn allows them to display the symbol of the Association, if they are in compliance with Association rules. 3 The Indian Arts and Crafts Association does a good job of selfpolicing its members, 32 but does nothing to cure the abuses of sellers outside the Association. The theory behind the Association's approach is that the intelligent Indian arts and crafts buyer would only make purchases from sellers displaying the Association symbol.
Other associations and groups exist in the private sector with the goal of promoting Indian arts and crafts and helping buyers discern genuine from imitation art. These associations have not, however, been able to prevent imitation arts and crafts from flowing into the stream of commerce. This lack of uniformity in the correction of the abuses within the entire industry has bolstered the need for governmental regulation.
The main source of regulation of the Indian arts and crafts industry has come from the United States government.
3 3 This regulation began as early 28 . LUND, supra note 20, at 11. 39 The Act provided that it was the function of the Indian Arts and Crafts Board to promote the economic welfare of the "Indian wards of the Government" through the development and expansion of the Indian arts and crafts industry in the United States." The Act then provided for the making of regulations to carry out this purpose by the Indian Arts and Crafts Board. 4 Finally, the original Act provided penalties for counterfeiting the government trademark and misrepresenting goods as Indian-produced. 42 Later, in 1948, the provisions about counterfeiting the Arts and Crafts Board trademark and misrepresentation were moved to the Crimes and Criminal Procedure section of the United States Code.
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The Indian Arts and Crafts Board, the main accomplishment of the 1935 Act, has performed many services to promote the Indian arts and crafts industry. In furthering its goal of promoting the development of Native American arts and crafts in the United States,' the Board was instrumental in the development of the industry, from the early days at the World's Fair in San Francisco in the late 1930s to the present. In the earlier days of the industry, the Board organized training for Indian artists to help them keep up with the growing demand for Indian arts and crafts.' The Board helped establish several educational institutes to promote interest of Indian individuals in the arts and crafts industry. 
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Among the most important accomplishments of the Indian Arts and Crafts Board was the creation of museums to showcase Indian works of art and crafts. 48 These museum operations provide Indians with a place to exhibit their works as well as a center of information for tribal arts and crafts activities. 49 Along with administering the affairs of the museums and art shows, the Indian Arts and Crafts Board works diligently to help Indian artists and craftsmen seek grants and other forms of financial assistance." The Board also produces publications in its Washington, D.C., office to help promote arts and crafts and to provide source directories to individuals wishing to purchase Indian arts and crafts." In summation, the Indian Arts and Crafts Board conducts a wide range of activities coupled with the responsibility of protecting Indians and consumers from counterfeit Indian arts and crafts.
The crimes of counterfeiting the Indian Arts and Crafts Board trademark and misrepresentation of goods as Indian-produced were intended to be the vehicle of enforcement for the original Act.
2 The counterfeiting provision provided that "[w]hosoever knowingly makes any false statement for the purpose of obtaining the use of such Government trade mark -[s]hall be fined not more than $500 or imprisoned not more than six months, or both; and shall be enjoined from further carrying on the act or acts complained of." ' The misrepresentation provision provided if a person willfully offered or displayed a product as Indian produced, knowing it was not Indian produced, that person would be fined not more than $500 or imprisoned not more than six months, or both.' Both of these provisions provided for penalties of misdemeanor status with prerequisite requirements of knowledge and intent.
The enforcement record of these provisions is less than outstanding. In the more than fifty-five years that these criminal penalties have been enacted, there was not one conviction. 5 The main reason for the lack of convictions is difficulty in proving "willfulness" and "intent." ' 6 The original Act did not The provisions in the Act providing for the establishment of trademarks to safeguard genuine Native American products also proved to be unsatisfactory." There is scarce reliable information to document any success of the trademark system. The original Act only provided for the Indian Arts and Crafts Board to register Indian artists under a government-owned trademark. This registration did not confer upon the artists exclusive rights and was therefore unwanted by many.? Another reason for the lack of registration and enforcement is that the Indian Arts and Crafts Board offices are located in Washington, D.C., far away from where most Indians produce their arts and crafts."
1 Thus, as a general rule, the 1935 Act has not reached the goal of protecting Indian artists and consumers from imitation arts and crafts.
III. Indian Arts and Crafts Act of 1990

A. Legislative History and Provisions
The lack of adequate enforcement of the 1935 Act brought about an outcry by several tribes' for Congress to rectify the situation. In response to the professed concerns of these Indian people, Rep. Jon Kyl (R. actually a substitute to the original Indian Arts and Crafts Act, which was passed in 1935.
The provisions of the 1935 Act were totally changed to include new civil and criminal penalties. The original bill only changed the imprisonment provisionse to not more than one year for the first offense and not more than one year and six months for the second offense. The fine provisions were not specifically changed in the original bill. The bill introduced by Representative Kyl also contained a specific definition of the word "Indian.""' An exact copy of the bill .' Those testifying at the hearing included representatives from the Indian a-ts and Crafts Board, the local U.S. Attorney's office, members of specific Indian tribes, and Indian artists. 74 Testimony of approximately twenty-five persons was elicited, ranging in subjects from the definition of the word "Indian," to the necessity of the Act, to who would be included in its protection.
75
The entire Interior Committee considered the bill, in light of the testimony from the hearing, in November 1989 and, after changing several provisions, suggested that it should pass. 76 The bill then moved through the Commiftee on the Judiciary and after a substitute was adopted by one of its subcommittees, it was suggested that the bill should pass. 78 The bill was then ready to be reintroduced and voted upon.
As the bill moved through the committee process, several significant changes occurred. The penalties provisions were radically changed to impose a fine of not more than $250,000 and five years in prison for the first offense by an individual, and not more than $1,000,000 for a person other than an 68. These provisions are found in 18 U.S.C. § 1159 (1988 
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individual." Penalties for subsequent violations of the Act had changed to not more than $1,000,000 for individuals and up to fifteen years in prison, and not more than a $5,000,000 fine for a person other than an individual." 0 The final version also contained civil penalties in the form of treble damages and attorney's fees to be paid to a prevailing plaintiff.
8 ' The definition of Indian had also been changed. The new definition of Indian included any person who is a member of a state or federally recognized tribe and also provided that non-enrolled members could obtain certification as Indian artisans from the tribes."
2 These changes were the only major modifications made to the bill during the committee process.
The bill was then reintroduced in the House of Representatives. After three representatives spoke in favor of the bill," it passed on September 27, 1990. The Senate made some minor amendments, then passed the bill as amended. ' The House of Representatives assented to the Senate amendments. After the Senate agreed to the final version, the bill was sent to the President and signed into law on November 29, 1990Y
B. Purpose and Potential Benefits
The overall purpose of the Indian Arts and Crafts Act is to protect Indian artists and Indian art consumers from the rash of imitation arts and crafts entering the Indian art market.' Congress, in exercising its power to regulate commerce with the Indians," 1 sought to promote several other beneficial goals by passing this legislation. Congress hoped that the Act would better promote Indian self-sufficiency, protect Indian culture and heritage, and stop Asian imports from flooding into local markets.
Protection and Promotion of Indian Art
The first and foremost goal of the Act is to protect and promote Native American artists, which could be driven out of business by cheap imitations. Many Native Americans make their living solely by selling arts and crafts.' The imitation arts and crafts are mass produced and therefore can be sold for a much lower price.' This underselling by the imitations causes the income The Act offers protection and encouragement for Native Americans to maintain their interest in producing traditional Indian arts and crafts, thus improving business opportunities for American Indians." The Act seeks to paralyze callous and money-hungry entities that exploit and demean the history and spirituality that Native American peoples have expressed through the medium of arts and crafts for hundreds of years.
Promotion of Tribal Self-Sufficiency
This protection from the economic exploitation of the imitation arts and crafts fits in well and promotes the overall governmental goal of Indian selfsufficiency. Throughout the Reagan administration and continuing into the Bush administration, a general theme of the promotion of Indian selfsufficiency was encouraged.' The Act gives the Indians the means by which to pursue redress for themselves through the Act's civil and criminal penalties. The Act also bolsters an industry, which funnels millions of dollars into the Indian economy. The combination of these factors is a boost to the overall policy of Indian self-sufficiency.'
Protection of Native American Culture
Another purpose and goal of the Act is to protect Indian culture. Many of the arts and crafts manufactured by Indians in the United States are produced using traditional time-honored techniques. This historical and cultural process is referred to by Rep. Robert Kastenmeier (D.-Wis.) as "an irreplaceable part of American culture.' The undercutting of prices may force Indians, for economic survival, to cut corners and spend less time on each piece of work thus diminishing the works' authentic appeal 5 Also, if Indians are forced out of business, the crafts and techniques will cease to be passed down to future generations and would therefore be lost forever.' U.S.C.C.A.N. at 6384. In the case of Indian jewelry the genuine Indian price is sometimes undercut as much as 50%. 
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The final purpose of the Act is the protection of consumers. Consumers spend millions of dollars each year buying products which they believe to be authentic Indian arts and crafts. Later, these individuals find out that they have purchased nothing more than a cheap imitation. An improved system of trademarks would allow consumers to discern between genuine Native American arts and crafts and imported or misrepresented counterfeits.' The provisions of the Act serve as a deterrent to fraudulent selling techniques, which would be an added protection for the consumers of these products. In conclusion, the Indian Arts and Crafts Act seeks to protect all aspects of the arts and crafts industry -the producer and the consumer.
C. Ramifications and Potential Detriments
Almost everyone agrees that the Indian Arts and Crafts Act has a laudable goal. The procedure that the legislature chose to foster this goal is causing, and may cause in the future, so many problems that the commendable goals may be overshadowed by the ill effects. In congressional debate, Representative Kastenmeier characterized the Indian Arts and Crafts Act as being "a sound, essentially noncontroversial piece of legislation."" This statement could not be further from what actually occurred after the bill was passed. The Act has caused an outcry from large groups of Indian people'" and has spawned severe infighting among Indians.'"' Among many other problems, the Indian Arts and Crafts Act may cause decreased tribal sovereignty, decreased freedom of speech and expression, racial exclusion, long-term loss of Indian self-sufficiency, and closure of many museums and other traditional showcases of Indian art.
Problems with the Definition of "Indian"
Probably the most controversial problem associated with the Indian Arts and Crafts Act is the exclusion of some Indian people under the Act's relatively narrow definition of "Indian." The Act basically provides that one must be a member of a federally or state-recognized Indian tribe. Thus, many renowned artists, who have thought of themselves as Indian artists for many years, now find themselves outside of the Act's definition of "Indian."'"
The authors of the bill were aware that this part of the Act would be controversial. 3 Rep. Ben Nighthorse Campbell's office has admitted that proving the requisite Indian ancestry would be impossible for some Native Americans." In the Santa Fe hearing, Rep. Jon Kyl indicated that he was aware that the definition of "Indian" would have to be broadened, and that he did not intend to exclude any true Native American from the legislation." 0 5
Using the definition of Indian which revolves around tribal membership is sure to exclude thousands of people. Many tribes based their membership on the Dawes Act"° rolls, which are far from accurate or inclusive."H Many people cannot prove their Indian ancestry for a variety of reasons. Persons who were adopted,' lost their records," or simply do not believe that they should be forced to prove their heritage to the government" 0 are excluded from tribal membership. Thus, many legitimate reasons exist for not being an enrolled tribal member, which causes the Indian Arts and Crafts Act to have a discriminatory effect.
Initially, there are those persons who are members of tribes with a matrilineal.' or patrilineal" system of enrollment. That is to say, the enrollment of a child onto the rolls would follow the tribe of either the mother or the father depending on the tribe. This causes some serious problems because a person could conceivably have a mother from a patrilineal tribe and a father from a matrilineal tribe. This person would be one hundred percent Indian, but would be ineligible for enrollment into either tribe."' purposes of this section is certified as an Indian artisan by an Indian tribe. 25 U.S.C. § 305(a) (Supp. 11 1990) 11. Matrilineal is defined as: "designating or of descent, kinship, or derivation through the mother instead of the father." WEBSTER'S NEW WORLD DICTIONARY 875 (2d coil. ed. 1986).
112. Patrilineal is defined as "designating or of descent, kinship, or derivation through the father instead of the mother." Id. at 1042.
113. Hearing, supra note 63, at 24. (statement of Carol Snow, Indian artist).
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Another concern in the area of differing tribal enrollment standards is the different blood quantum limits required by different tribes. One tribe may require only one sixty-fourth blood quantum for enrollment, while other tribes may require up to one-half Indian blood to qualify for tribal membership." 4 This enables one person to be qualified as "Indian," while another person of equal or greater Indian blood in a different tribe cannot qualify."' Another ironic reason for a person not being enrolled in a tribe is that the tribe may not be "recognized" by the government. Many tribes were terminated by the federal government."
6 At one time, the federal government's policy was to assimilate tribes into "white culture" by terminating their tribal status."' This policy was repealed, but its legacy exists today.' The Congressional Research Service indicates that there were 113 tribes that were terminated by the federal government during the termination era in the 1950s." 9 Of these 113 tribes, only seventy-eight have been restored to "recognized" status, leaving at least thirty-five "de-legitimized" tribes without recognition that the government knows about." Many of the established tribes are fighting against recognition of these tribes, because it may mean a decrease in their government services and funding if these tribes are reinstated to federally recognized status.
2 ' The argument remains that these people are just as much Indian as those of the recognized tribes, but under the Indian Arts and Crafts Act, they could be jailed for calling themselves Indian.
Probably the preeminent reason that many people of Indian descent cannot gain tribal membership involves the fact that their ancestors did not sign the tribal rolls. A volume of reasons exist as to why many Native Americans did not sign the rolls. Many had a general distrust for the white government." Every time they had signed something with the government, the next thing they knew their land was being taken away from them. Others lived far from where the rolls were to be signed and possibly never heard of signing the tribal rolls." Still others were afraid of other ramifications that would result by claiming their true Indian heritage, such as their children being sent to faraway schools, 24 
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Published by University of Oklahoma College of Law Digital Commons, 2018 activities and sell their land," and being forced by the government to go work in factories in the East." Overall, at the time in history in which enrollment took place, it was definitely dangerous for those who signed the rolls. Furthermore, those whose ancestors chose not to sign the rolls should not be condemned years later for a third party's past decisions. However, this exclusion of people from the purview of the Indian Arts and Crafts Act, based solely on their misfortune of not being an enrolled member of a tribe, may be allowed to stand by the United States Supreme Court. Traditionally, the Court has allowed federal legislation to exclude people in a way that would normally be a violation of the equal protection clause of the Fourteenth Amendment, if it were not for the government policy of protecting Indian tribes.
Morton v. Mancari 2 ' is often cited to support the position that the term "Indian" is a political distinction and not a racial distinction. In Morton, the Court upheld a statute that provided for "Indian preference" in hiring by the Bureau of Indian Affairs." The Court noted that throughout history, Indians had been singled out and given special treatment. This is just the nature of the government-to-government relationship between the federal government and the Indian tribes." The Court acknowledged that the classification in this case was not racial discrimination."4 In a footnote, the Court explicitly stated that the preference was for members of a political entity (the tribes)."' The Court further stated that many who could be classed racially as Indians would be excluded from this preference; therefore, it was a political preference."' Thus, for the construction of a federal statute, a preference for members of a governmentally recognized tribe could be considered a political distinction and would therefore be insulated from an equal protection attack.
The Morton Court was not forced to apply the "strict scrutiny test""' for equal protection violations, because the Court indicated that the preference was not a racial distinction." The Court indicated that the much less stringent "rational relationship test"" ' This reasoning in Morton may not, however, be persuasive in the case of the Indian Arts and Crafts Act. The Morton reasoning is based on several unsound premises. The notion that the term "Indian" only denotes a political affiliation is the first unsound rationale. The scientific community has specifically identified a race of people commonly known as Indians.' 37 The second unsound rationale involves the fact that many other statutes dealing with Indians deal with them as a racial group."' Also, a white person adopted into a tribe has been held to be a non-Indian even though this person was a member of the political entity of the tribe.' 39 These issues militate against the soundness of the Supreme Court's decree that one is an Indian only by membership in the political entity of a tribe.
The Morton Court, in its analysis in the footnote,'1 actually strengthens the argument that Indians are a racial group. The Court notes that some Indians would be excluded from a preference for Indians which was based on tribal membership.' 4 ' This language acknowledges the existence of a group of people who are Indian by race, who would not be considered Indian. For the Supreme Court to categorically declare that the term "Indian" is not a racial term does not hold up under close scrutiny.
The federal government is well aware of the standards used by the tribes to determine tribal membership. These standards are based mostly upon racial distinctions. 42 If the federal government were to enact these standards directly, they would definitely be struck down on equal protection grounds. 
Published by University of Oklahoma College of Law Digital Commons, 2018 making use of the racial standards, without directly imposing race as a standard. Even though it is a two-step process, the government's knowledge of the tribal race requirement should be found by the Court to be the same as direct usage of those standards.
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Several cases relating to Indian legislation in terms of equal protection have involved a white person claiming that the laws violated their equal protection.'" It was always easy for the Court to explain its rationale in terms of protection of the Indians as a unique obligation of Congress and how this makes the laws legitimate. In a legal battle which could arise based on the Indian Arts and Crafts Act, the tables could be turned. This could be a case brought by a member of the racial group known as Indians. The Indian Arts and Crafts Act is unique in that it actually prohibits some people of the Indian race from claiming to be Indian.' The goal of Congress in passing the legislation was to protect the Indian arts and crafts industry, of which the work of these Indian people is a part. From the standpoint of a person racially classed as Indian, the equal protection argument seems to be stronger and might be more likely to prevail.
The test case, which is surely going to arise from the application of the Indian Arts And Crafts Act, may be constrained by the reasoning of the Morton Court. If the Morton analysis were blindly followed, the Act would most likely be held constitutional. Several significant distinctions exist between the preference in the Morton decision and the distinctions set out in the Indian Arts and Crafts Act. These distinctions may allow the Act to be held unconstitutional for violation of equal protection, because of the onerous inequities that would result from holding that "Indian" is merely a political distinction.
The authors of the Act were most likely aware of these problems and tried to solve them by inserting a clause which allows the tribes to certify an artist as a Indian artist under the provisions of the Act.' This certification provision is inadequate for several reasons. First, the time lag between the passage of the Act and the formulation of the implementing regulations is a major problem. Many tribes have not begun to certify anyone, because they will not be certain how to proceed until the regulations come out. The Act was passed in November 1990 and, as of October 1993, the formulation of implementing regulations has not yet commenced. The process of making these regulations has been estimated to take nine months to one year. 47 . 11 1990) . The second prong of the definition of "Indian" indicates that one may be certified by a tribe to be an Indian artisan. Id.
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has left many artists and craftsmen, who may have hoped to be certified (so they would not be labeled fake or phony and excluded from certain shows), without any recourse.
Second, the time that it could take to process the certifications is a concern. Several tribes have started certifying artists, even though the regulations have not been promulgated. Artists who have been through this process indicate that it is slow and cumbersome. " ' The Act is not specific as to which tribe a person must seek certification from. The Act merely states "an Indian tribe"' 49 but does not denote which particular tribe. Other questions such as whether the tribes can certify someone who is not Indian at all are not answered in the Act. The answer to these questions may be in uniform standards to be set up in the implementing process. This is no real solution because of the effect it could have on tribal sovereignty, which will be discussed infra.
Also involved is the scenario of tribes who refuse to certify someone. This certification is up to the sole discretion of the tribes.'
5 They could arbitrarily decide not to certify someone. Some artists within the tribe could influence the tribe to refuse certification to exclude competition from the non-enrolled Indians. Also, the tribes may be reluctant to certify more people as Indian for fear of loss of benefits in other areas. Overall, a plethora of reasons exist as to why a tribe might choose to refuse certification, leaving someone who should have been protected under the Act, with no choice but to cease calling themselves Indian artists.
Finally, there are those people who do not agree philosophically with having to go to the tribes to beg for a certification. These people are convinced of their Indian heritage, and they feel that they do not need to have a certification that says they are Indian. Many of these people are descendants of those who felt that they did not need to sign the rolls in order to be Indian many years ago. For these people, the certification provisions are not a solution to the problem caused by the Act. Thus, the certification provisions are not really an answer to the problems caused by the Act's definition of the term "Indian."
Infringement Upon Tribal Sovereignty
The second problem with the Indian Arts and Crafts Act is the degree to which it tramples upon Indian tribal sovereignty. The Indian tribes should The Act is premised upon the protection of the Indian people. Even though Congress changed the phraseology of the original Act from "Indian wards of the Government"
' to "Indian individuals,'"" the purpose of the legislation still seems to mirror the paternalistic nature of the original Act. Many believe that this Act is a perfect example of the government legislating in an area in which it has no business legislating. The tribes have the power under the Constitution to regulate internal affairs." Many Indians feel that the tribal governments should be the entities dealing with the imitation arts and crafts problem.
Another area of the Act diminishing tribal sovereignty lies with the Act's definition of "Indian." The Indian tribes have the sole right to determine who is or is not Indian. 5 The drafters of this legislation were aware of this right and tried to add the certification clause to allow the Indian tribes to determine who should and should not be allowed to call themselves Indian.
This clause provides for the certification by the tribes of persons who claim to have Indian ancestry, but are not currently members of the tribes. 56 This provision, however, does not cure the harm to sovereignty. The Indian Arts and Crafts Board is already asking for the tribes to adopt a uniform standard as to how they determine who should be certified as an Indian artist. 57 This uniformity standard is sure to be drafted into the regulations. This means that the tribes are, in fact, not in control of who is and who is not to be called an Indian under the provisions of the Act.
Infringement of Freedom of Speech and Expression
The third major problem caused by the Act is the potential for infringement of freedom of speech and expression. The freedoms found in the First Amendment are among the most precious to American citizens. https://digitalcommons.law.ou.edu/ailr/vol18/iss2/5 government restrictions which have the effect of decreasing free speech must be drawn in the way least restrictive to this important freedom.' 59 Statutes must not be so vague that a person must forego First Amendment rights for fear of violating an unclear law."w The Indian Arts and Crafts Act may have the effect of decreasing free speech in a number of ways.
First, the Act decreases freedom of expression by the direct effect that the law has on Indian artists who are not enrolled members of tribes. These people may be forced to stop producing art, either because of fear of the fine and imprisonment that the marketing of their work could entail, or also because of the devaluation of their work(s) after they are labeled "fake" or "phony" Indians. This would be a direct restriction of their freedom of expression, since the Act indirectly bans these individuals from producing their artistic works.
The second way that the Act decreases free speech is in the area of the artist's discussion of his or her heritage in connection with his or her art. This Act has the effect of prohibiting certain Indian people, who are not members of tribes, from honestly discussing their Indian heritage in connection with their art."' All enrolled Indians and all non-Indians would still be free to discuss their heritage and cultural background in relation to their art, but nonenrolled Indian artists could be jailed for doing the same thing.' 62 The Act prohibits certain people from uttering honest words about their heritage and culture in relation to their profession. No other group is held to this restriction." These individuals should not be forced to forego their First Amendment rights for fear that they may violate the Indian Arts and Crafts Act.
The final implication for a decrease of freedom of expression from the Indian Arts and Crafts Act is the stifling of creativity on the part of all Indian artists. Indian art is becoming highly shaped by the changing American society. While traditional Indian arts and craft techniques will continue to flourish, many Indian artists will not be constrained by these traditions in their creative endeavors. 4 The Indian Arts and Crafts Act may have the effect rights are fundamental); see also profited from the buyers who would have been drawn to the show by the famous artist's works.
On another level, tribal self-sufficiency may be diminished because of the infighting among Indian people caused by the act. A newsletter published by the First Nations Development Institute, Business Alert, describes in its fall 1990 issue the great gains in the Indian arts and crafts industry which could be achieved through cooperation. 75 Only through cooperation can the Indian people maximize the potential of the arts and crafts industry.' 76 The Indian Arts and Crafts Act, however, causes severe infighting among Indian people." The implementation procedure is sure to pit artist against artist. 78 Finally, the Act could cause the shutdown of many museums and galleries and disrupt many art shows. These galleries, shows, and museums are the primary place where many Indian artists display and sell their work. When the Act was passed, many museums and galleries shut down, during a lucrative time of the year, to determine whether any of their works were in violation of the Act."
7 The fact that the vehicle for sales of many arts and crafts is being disrupted cannot be helpful to the industry as a whole. Overall, the Indian arts and crafts industry is an important industry in the Indian symbol for the Cherokee Nation in Oklahoma. Stone would have been precluded from calling himself an "Indian artist" under the Act. "Rubber Tomahawks," WALL ST. J., Nov. 4, 1992, at A14.
Bert Seabourne is known nationwide for his works of fine Indian art. Some of his work is on permanent display in the Vatican. The Indian Arts and Crafts Board listed Seabome in its source directory (a list of authentic Indian shops published to help consumers) for many years. Seabome also cannot call his work "Indian art" any longer under the Act. Id.
Jimmy Durham is a well-known sculptor of Indian art. His work has already been excluded from several shows because of the Act. Jesse Hamlin, Something Else, S.F. CHRON., July 9, 1991, at E2. an enforcement record than that of the states. Overall, the Indian Arts and Crafts Act of 1990 was not necessary. 3 It should be repealed and more resources should be funneled to efforts in enforcing the existing state laws.
V. Conclusion
The Indian arts and crafts industry has evolved from the trading of trinkets with white settlers into a huge industry in the United States. The production of arts and crafts is important to Indians not only from an economic standpoint, but also from a spiritual standpoint. The genre of Indian arts has become one of the most lucrative and sought after genres of art in America. Many non-Indian persons have tried to profit from this demand for Indianmade products. This pirating of profits from the Indian people, who make their living from the production of these crafts, is deplorable and should definitely be stopped.
The means to that desired end (stopping the draining of funds from the Native American people) has been the creation of the Indian Arts and Crafts Act of 1990. The Act has the respectable goal of protecting Native American artists as well as non-Indian consumers from the counterfeit Indian products that have flooded the market in recent years. It seeks to prop up tribal selfsufficiency and to protect Indian art and culture. The Act, however, includes a relatively narrow definition of "Indian" and, therefore, excludes large groups of people who are ethnically Indian.
The result of this exclusion is a violation of these people's First Amendment rights to express their heritage. The long-term effect could be a decrease in profits to the whole industry and eventually a decrease in tribal selfsufficiency. Tribal sovereignty is trampled because the tribes should be the ones to control their internal affairs, and also the uniform certification process may impinge upon the tribe's right to determine who is Indian. The technical problems in the enforcement and the penalty provisions of the Act may stop any of the proposed benefits from ever becoming a reality.
Several other avenues could be pursued to solve the problem of counterfeit Indian arts and crafts. State laws with an increase in enforcement could probably stop the problem in the main areas of arts and crafts sales in the United States. The major threat in the industry was the poorly labeled imports that were being confused for real Indian arts and crafts. This confusion should be effectively stopped by an act requiring indelible country-of-origin marking.
In conclusion, if the Act is allowed to stand, the definition of "Indian" should be broadened. People who are ethnically Indian, and who have always been considered Indian, should be included in the definition. This broadening 203. "Rubber Tomahawks," supra note 174 (statement of Jason Stone) (stating that people do not need a law to tell them who is Indian and what a rubber tomahawk from Taiwan looks like).
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